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The Health and Safety Commission has published proposals to amend section 28 of the
Health and Safety at Work Act 1974, to allow the release of some safety information whose
disclosure is currently prohibited. The Campaign’s response to a pilot consultation, which
preceded the main consultation, is shown below.

The consultation is open for online debate at the HSE web site.

From: Maurice Frankel Date: 09 Dec 03 18:50

Subject: Shortcomings of the limited approach to s 28

We of course welcome any proposal to relax the restriction on disclosure in section 28 - and the
valuable opportunity to discuss the proposals on this forum.

However, we are not happy with the proposal that the only disclosure to be permitted is ‘to any
person for the purpose of keeping that person informed about matters relating to health and safety’.

Although this would be an advance, it would still prohibit disclosures for other legitimate purposes,
eg where the purpose was to ascertain whether HSE was spending its resources effectively,
avoiding discrimination in its own employment practices, avoiding conflicts of interest or other
improper conduct, failing to protect whistleblowers and so on. There may also be legitimate
concerns about the conduct of the person from whom the information has been obtained.

Other public authorities will be required to disclose such information in response to an FOI request,
subject to the Act’s exemptions, regardless of the requester's purpose. Why should the HSE not be
in the same position?

The consultation suggests that the possibility of repealing section 28 altogether has been
considered, but rejected partly because section 28 also contains useful enabling provisions.

The obvious response to this is to ask why not repeal “just the prohibitions on disclosure” in section
28, and retain the enabling provisions?

A further reason for not abolishing section 28 altogether is said to be the need to retain some
sanction against damaging disclosures of information. However I wonder whether HSE has studied
the position of comparable regulatory bodies, such as the Environment Agency, which operate
under legislation which contains no such prohibition. The Environmental Protection Act 1990 was
intentionally drafted to contain no disclosure offence, although it requires companies to supply
officials with detailed information about new manufacturing processes for the purpose of integrated
pollution control. I am not aware of any suggestion that the lack an offence has led to damaging
disclosures of trade secret information.
In the absence of a prohibition on disclosure confidential business information would normally be
protected:

http://www.hse-consultations.co.uk/consult/HSWA_section28_amendment/consultationHome


In the absence of a prohibition on disclosure confidential business information would normally be
protected:

(a) from release under the FOI Act by the exemptions in sections 41 and 43; and

(b) from deliberate misuse for commercial gain by the prospect of action for breach of confidence
against the discloser.

I cannot see why it is necessary to retain an offence for disclosures which are made for legitimate
purposes other than informing people about health and safety. Given the existing safeguards, it
should be possible to remove the 28 prohibitions on disclosure altogether.

Maurice Frankel
Campaign for Freedom of Information.

From: Keith Pritchard Date: 11 Dec 03 21:23

Subject: Re: Shortcomings of the limited approach to s 28

Maurice,

Many thanks. Some issues here that we can clarify, and it will be interesting to see if there are any
other views. Do you have anything particular in mind re your para 2? I take your point about the
EPA 1990 not having the same sanction, perhaps we could include this point in the discussion doc -
eg, by adding something beginning "On the other hand...".

From: Maurice Frankel Date: 12 Dec 03 12:15

Subject: Re: Shortcomings of the limited approach to s 28

Keith

I had no particular examples in mind in listing the kinds non H&S questions that would still be
caught by the amended s 28. No scandal waiting to be revealed the moment section 28 goes!

But I think it would be extraordinary, in the context of an FOI Act, to remodel s 28 so as to
continue to make it a criminal offence for HSE to disclose information which causes no harm of
any kind to anyone! Why should it be an offence to disclose information for a purpose other than
informing someone about health and safety, particularly if the information harms no legitimate
interest or actually furthers the public interest?

A disclosure by HSE of “environmental” information is presumably not an offence under section
28, because of the environmental information regulations (unless it falls within an EIR exemption).
This has been the position for 13 years. Is there evidence that businesses, or the HSE’s functions,
have been harmed by this regime?

Under the proposed approach HSE (a) would have to disclose environmental information,
regardless of the purpose in doing so (b) would have to disclose non-environmental information but
only for the purpose of informing the requester about health and safety (c) would be prohibited
from disclosing information about, say, a consumer protection matter or other reason.

Focussing on the proposed test itself: disclosure would be permitted ‘for the purpose of keeping
that person informed about matters relating to health and safety’. Whose ‘purpose’ is involved here
- the HSE’s or the requester’s? Suppose someone asks for the date on which an inspector visited a
particular premises, which processes were inspected, at what stage the process happened to be at
the time of the inspection, how long the inspection lasted, which officers of the company
accompanied the inspector, what if any samples were taken for analysis and what results found.

Assume you have removed all exempt information. You now have to consider whether the
disclosure is for the permitted purpose. Suppose you don’t know the requester or what he or she
intends to do with the information. Are you expected to interrogate the requester to check whether
he has a H&S purpose? Or require undertakings from him? Or does the fact that this information
relates to health and safety qualify it for disclosure regardless of anyone’s ‘purpose’?
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Are you required to disclose some of the information but prohibited from disclosing other parts of
it? Suppose you suspect that the requester is trying to sell some product to the inspected firm ?
Does it make a difference what kind of product? What if it is a protective device? What if its a
better furnace for use in the process? A product for tracking the frequency of regulatory
inspections? Suppose his interest is to discover the name of safety officer so that he can contact him
with a sales call?

How long before trade union officials (not employed in the workplace concerned) start to complain
that HSE has refused to disclose information which they consider relates to safety (number of staff
at a particular premises working with a particular chemical) because HSE considers they want it for
in connection with pay negotiations?

Wouldn’t you/we be better off without the offence? What's wrong with requiring information to be
disclosed regardless of purpose, and relying on the FOI exemptions to protect information which
might harm legitimate interests?

Maurice


